ACHPR Ruling: Biya Regime given 180 Days to Dialogue with SCNC, SCAPO, under African Commission Supervision; recognizes Southern Cameroonians as a People.
By Ntemfac Nchwete Ofege
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Contrary to  a communiqué from Biya regime spokesman, Issa Bakary Tchiroma, claiming that the self-determination case brought against the government of Cameruon at the Banjul African Court of Human and Peoples Rights, ACHPR, was thrown out of court, the ACHPR did the opposite. Mr. Tchiroma’s communiqué was read over CRTV and published in Cameroon Tribune under the fake Com. 223/2007 whereas the SCNC/SCAPO case in Banjul is Com. 266/2003.  
The African Commission not only frowned at all attempts by the Biya government to have the case thrown out, but it also dismissed and discountenanced all arguments brought against the SCNC and SCAPO by the Biya regime and then passed a milestone ruling or recommendation. 
The African Human Rights Commission found that, with regards to the Southern Cameroons issue, the Biya and Ahidjo regimes violated a number of important rights protected by the African Charter. 
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For example, Articles 1, 2, 4, 5, 6, 7(1), 10, 11, 19 of the African Charter were deemed to have been violated by Cameroon. Per the above articles, the ACHPR said that; there is no independent Judiciary in Cameroon. That the deportation of SCNC members from Bamenda to be tried and sentenced in Yaounde violated international law. That Biya ought not to be chairman of the Higher Judicial Council. That there are politically motivated extra-judicial murders in Cameroon. That the Southern Cameroonians are a People recognized as such in international law. That using armed soldiers to kill and main during demonstrations violates international law.

In fact, the SCNC and SCAPO only failed to obtain their request for outright independence and/or self determination because the decolonization issues happened long before 18 December 1989, date of the advent of the African Commission and long before the defending party (La Republique du Cameroun) ratified the treaty creating the African Commission on Human and Peoples Rights.
The ACHPR made it clear that it was not within its competence to rule on charges by the SCNC and SCAPO that LRC has annexed and is occupying the British Southern Cameroons illegally based on events that occurred between 1960 and 1972 (See paragraphs 151-56 and 182 of attached ACHPR Ruling).. Rather "if Complainants can establish that any violation committed before 18 December 1989, continued thereafter, then the commission shall have competence to examine it". 
Despite LRC’s strenuous arguments to the contrary, and despite decades of divide and rule, the African Commission states that “after thorough analysis of the arguments and literature, it finds that the people of Southern Cameroon can legitimately claim to be a “people.” Besides the individual rights due to Southern Cameroon, they have a distinct identity which attracts certain collective rights.”

Furthermore, the Commission stated “the UNESCO group of Experts report referred to hereinabove, states that for a collective of individuals to constitute a “people” they need to manifest some, or all the identified attributes.”
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The Commission agrees with the Respondent State that a “people” may manifest ethno- anthropological attributes. Ethno- anthropological attributes may be added to the characteristics of a “people.” Such attributes are necessary only when determining indigenology of a “people,” but cannot be used as the only determinant factor to accord or deny the enjoyment or protection of peoples’ rights. Was it the intention of the State Parties to rely on ethno anthropological roots only to determine “peoples’ rights,” they would have said so in the African Charter? As it is, the African Charter guarantees equal protection to people on the continent, including other racial groups whose ethno anthropological roots are not African.

Based on that reasoning, the Commission finds that “the people of Southern Cameroon” qualify to be referred to as a “people” because they manifest numerous characteristics and affinities, which include a common history, linguistic tradition, territorial connection, and political outlook. More importantly, the African Commission said, “they identify themselves as a people with a separate and distinct identity. Identity is an innate characteristic within a people. It is up to other external people to recognise such existence, but not to deny it.”
Moreover, the Commission pointed out the government of Cameroun implicitly recognized the Southern Cameroons by pointing out that “there have been problems created regularly by the secessionist SCNC and SCAPO, in that part of its territory, which calls itself the “Southern Cameroon”. LRC could no longer pretend that Southern Cameroonians do not exist as a people, the Commission said.
“I hope no one expected the African Union Human Rights Commission to go ahead and out rightly declare that we are henceforth independent from Cameroun,” says activist Dr Emil Mondoa. “First of all, and very importantly, the verdict agrees in spite of la Republique's objections that we (the people of Southern Cameroons) are "a people" as defined and protected under international law. This is significant because we now have a legitimate internationally recognized armor to argue and fight for the rights of our "people hood." This is the first international organ (post-1961) to define and recognize us as a protected "people" under international law.”

After roundly condemning LRC for its years of maltreating Southern Cameroonians, as per the “impressive list” of documents and grievances tabled by the SCNC and SCAPO, the African Commission recommended as follows;

1. That the government of Cameroun:

(I) Abolishes all discriminatory practices against people of Northwest and

Southwest Cameroon, including equal usage of the English language in business transactions;

(II) Stops the transfer of accused persons from the Anglophone provinces for trial in the Francophone provinces;

(III) Ensures that every person facing criminal charges be tried under the language he/she understands. In the alternative, the Respondent State must ensure that interpreters are employed in Courts to avoid jeopardising the rights of accused persons;

(IV) Locates national projects, equitably throughout the country, including

Northwest and Southwest Cameroon, in accordance with economic viability as well as regional balance;

(V) Pays compensation to companies in Northwest and Southwest Cameroon, which suffered as a result of discriminatory treatment by banks;

(VI) Enters into constructive dialogue with the Complainants, and in particular, SCNC and SCAPO to resolve the constitutional issues, as well as grievances which could threaten national unity; and

(VII) Reforms the Higher Judicial Council, by ensuring that it is composed of personalities other than the President of the Republic, the Minister for Justice and other members of the Executive Branch.

The African Commission, however, pointed out to the SCNC and SCAPO that “secession is not the sole avenue open to Southern Cameroonians to exercise the right to self determination.” 
The ACHPR told the SCNC and SCAPO that “the African Charter cannot be invoked by a complainant to threaten the sovereignty and territorial integrity of a State party and that “the Commission has, however, accepted that autonomy within a sovereign state, in the context of self government, confederacy, or federation, while preserving territorial integrity of a State party, can be exercised under the Charter. In their submission, the Respondent State implicitly accepted that self determination may be exercisable by the Complainants on condition that they establish cases of massive violations of human rights, or denial of participation in public affairs.”

Consequently, while leaving it to SCAPO and the SCNC to prove the case of massive violations of human rights, or denial of participation in public affairs” (already in progress), the African Commission recommended that the SCNC and SCAPO transform into political parties “abandon secessionism and engage in constructive dialogue with the La Republique du Cameroun on the Constitutional issues and grievances.” The African Commission placed “its good offices at the disposal of the parties to mediate an amicable solution and to ensure the effective implementation of the above recommendations.”
The African Commission finally requested the parties to “report on the implementation of the aforesaid recommendations within 180 days of the adoption of this decision by the AU Assembly. »
Government Horseplay and Trickery

Publishing a fake communiqué about the Banjul processes is not the only attempt by the Biya regime to engage in subterfuge and trivialities since the case came up at the African Commission in 2003. 
Throughout 2003-2005, the regime created a fake SCNC and SCAPO to table a counter case at the Banjul Court. This group was thrown out of court by the ACHPR. The government then argued that the case could not be heard because the complainants had not identified themselves and that their complaint did not meet the statutes of the African Charter. These arguments were dismissed by the Commission. 
The Commission pointed to the government of Cameroun that complaints were compatible with the African Charter on condition that:

Conditions relating to compatibility with the African Charter basically require that:
· The communication should be brought against a State party to the African Charter;

· The communication must allege prima facie violations of rights protected by the African Charter;

· The communication should be brought in respect of violations that occurred after State’s ratification of the African Charter, or where violations began before the State Party ratified the African Charter, have continued even after such ratification,

The government then argued that the case was not admissible because “Southern Cameroons” does not exist. This argument was also dismissed.
The government of Cameroun then argued that the SCNC and SCAPO had used “disparaging or insulting language” in their complaint. The government of Cameroun said words “forceful annexation” and “State sponsored terrorism” to characterise violations by the government of Cameroon against the people of Southern Cameroons, allegedly committed between 1961 and 2002 were “disparaging and insulting.” The Commission said this excuse was frivolous and vexatious.  

The government of Cameroun conceded that there were “no local remedies exist with respect to the claim for self determination.” As presented by the SCNC and SCAPO. LRC also argued that “the right to self determination for the people of Southern Cameroon was solved when the British Trusteeship over British Cameroon ended following the plebiscite of 11th and 12th February 1961. Furthermore, it argues that the 1963 International Court of Justice (ICJ) decision in the Northern Cameroon case found in favour of Nigeria. The Commission said this was not so. Having dismissed all arguments brought by LRC the Commission declared the complaint admissible and proceeded to examine it. 

The Katanga Example Rebuffed.

A statement from LRC, concurred by the Commission, about likening Southern Cameroons determinism to the Katanga, Congo example has drawn stiff rebuff from lead counsel of the SCNC/SCAPO case and Head of the interim government of the British Southern Cameroons, Prof. Carlson Anyangwe. 

LRC argued that “[t]he self determination of the “people” of Southern Cameroon, following the logic of the Commission (cf per the Katanga case) would be understandable where there are tangible evidence of massive violations of human rights, and where there is evidence ascertaining the refusal of the nationals of Southern Cameroon, the right to take part in the management of public affairs of the State of

Cameroon. There is no such proof……….:

Prof. Anyangwe writes to the African Commission:
Complainants are dissatisfied with the general tenor of the ruling. In particular they are very aggrieved by that part of the ruling that purports to deny the people of the Southern Cameroons the inalienable and continuing right to self-determination by freeing themselves from annexation and colonial occupation by the contiguous State of La Republique du Cameroun (Respondent State). 

Complainants submit, with all due respect, that the ruling on this point is politically motivated and, moreover, seems designed to advance the political objectives and colonial agenda of the Respondent State. 

Complainants fear that the Commission might unwittingly have allowed itself to lend aid and comfort to the colonial agenda of the Respondent State, and the perpetration of crimes prohibited by the Charter, than adjudicate on the matters submitted to it without fear or favour. 

Complainants further contend that the ruling on self-determination is unwarranted, has many inconsistencies and constitutes a grave miscarriage of justice. For, the ruling is anchored neither in human rights law nor in public international law nor in any known principle of law and justice. It cannot therefore be supported having regard to the facts and the evidence adduced before the Commission. It is clearly a recipe for disaster.

Complainants reject this latest attempt to whitewash with a thin veneer of a human rights ruling the Respondent State’s colonial occupation of the Southern Cameroons. Complainants wish to call attention to the fact that the people of the Southern Cameroons resisted for 50 years attempts by the UK to sink them into Nigeria. They wish further to reaffirm the unshakable resolve of the people of the Southern Cameroons to continue to resist to the bitter end the continuing rolling conspiracy, for half a century already, to sink them into French Republic of Cameroun. They wish to let it be known that they will never surrender their homeland to foreign occupation!

The reasoned arguments for taking objections to the ruling are summarily articulated below. 

1. Commission violated principles of justice by basing its ruling on mere suppositions, in disregard of the evidence tendered in the matter. 
On the critical issue of self-determination for the people of the Southern Cameroons under Articles 19 and 20 of the Charter, the Commission’s ruling is based on mere suppositions. The Commission studiously disregarded Complainants’ submissions on law and fact and the evidence that was tendered.  Complainants tendered the following evidence to the Commission in support of their case:  (1) a large cartographic map of the Southern Cameroons; (2) a citation of the international treaties defining and demarcating the international boundaries of the Southern Cameroons;

This disregarded of the law and the evidence adduced is remarkably surprising especially in light of the Commission’s own important observation that the “Respondent State did not respond to the allegations concerning unlawful annexation and colonialism.” (Paragraph 167) 

It is established in law elementary that where a respondent state fails to respond to specific claims or allegations and the complainant has adduced satisfactory evidence in support of the same, the matter will be taken as proved. This is a well established principle of law. It has been repeatedly affirmed by decisions of the UN, European and the Inter-American human rights treaty monitoring bodies. (See, for example, the view of the UN Human Rights Committee in Mukong and in Dinka, both cases brought and decided against La Republic du Cameroun)  

Embarrassingly, the commission failed to show how it came to the controversial view (i) that the territory of the Southern Cameroons constitutes a legal part of the territory of Respondent State; (ii) that Complainants are engaging in secession or threatening the territorial integrity of Respondent State; (iii) that the Southern Cameroons case is on all fours with the Katanga case; and (iv) that the illegal and forced annexation of the Southern Cameroons began and ended prior to the entry into force of the Charter for the Respondent State.

2. Commission violated principles of justice by ignoring relevant evidence and by failing to address its mind to cogent submissions by Complainants

The Complainants stated in paragraph 194 of their Submission that: 

The variant of self-determination that the people of the Southern Cameroons seek is the restoration of their independence and statehood forcibly suppressed by Republique du Cameroun.

Their claim to this variant of the right to self-determination is supported by the following paragraphs in their Submission:

“195. There have been, and there are, no valid legal ties of any kind  that could affect the principle of self-determination contained in Article 20 of the African Charter or in UN Resolution 1514 (XV) in respect of the Southern Cameroons. 

197. The Southern Cameroons and Republique du Cameroun have always been two separate countries with firmly established international boundaries. Each has always had a separate State culture (law, language, education, administrative system); a separate colonial history (except for the 20-odd years of a common German colonial experience); a separate Mandate/Trusteeship Agreement; a separate independence day; a separate people with no substantial ethnic connection; a separate people with a separate vision; a separate people with a separate way of life; a separate people with no common or similar cultural heritage; and a separate people with a separate aspiration.
200.  There is not one single instrument of international law or valid instrument of its own municipal law that Republique du Cameroun can plead in justification of its colonization and domination of the Southern Cameroons. There is absolutely no count on which Republique du Cameroun can show why it has assumed colonial sovereignty over the Southern  Cameroons and is forcibly preventing the people of the territory from exercising sovereignty over their God-given land.  

198. The Southern Cameroons is legally not a part of Republique du Cameroun. That country did not attain independence with the Southern Cameroons comprised within its territories. Nor did the two countries become conjoint and then achieve independence as a single State.”

The Commission failed to address this compelling submission by Complainants. This failure by the Commission is the more intriguing in light of the Commission’s observation in paragraph 167 of its ruling that “Respondent State did not respond to the allegations concerning unlawful annexation and colonialism.” It is therefore not competent for the Commission to say that Complainants “premised the complaint alleging violation of their collective rights on the events which happened prior to 18 December 1989.” 

The collective right that is in issue here is the imposition of alien rule. That, in and by itself, is a ground for self-determination. The imposition of alien rule is proved by Complainant’s clear and unchallenged demonstration that Respondent State has no legal basis for imposing its jurisdiction on the Southern Cameroons. 

Regrettably the Commission, rather too erroneously, adopted as Bible truth the averments of Respondent State when there is no legal or factual basis in substantiation of the same. 

3. Commission misdirected itself on what it was called upon to decide  

Complainants did not request the Commission to go into any past events in order to ascertain the legal validity of Respondent State’s assumption of territorial jurisdiction over the Southern Cameroons. The Commission on its own also had no need to go into those events in order to ascertain whether the Southern Cameroons was under illegal occupation of the Respondent State or not.

Rights, especially in international matters, such as purported joining of peoples, unions of territories, and decolonization, must be proved by legal instruments that comply with the UN Charter (and, regarding matters in Africa, the AU Constitutive Act). It is therefore these instruments attesting the claimed rights of the various parties that needed to be examined, not any delving into and interpretation of past events.

The relevant past events in this case (the 11 February 1961 plebiscite in the Southern Cameroons and UN General Assembly Resolution 1608 (XV) of April 1961), which the Commission misdirected itself as matters it was called upon to examine, did not occur in a legal vacuum. They occurred within the context of international law and under the auspices of the United Nations. As such, the truth of the Respondent State’s allegations in connection with such matters can only be verified by instruments derived from those events, and which comply with the standards set by the UN and international law. The United Nations does not operate on an informal basis, but on firmly established principles. As a member of the United Nations, Respondent State is bound by principles of International Law, including the law of the United Nations. Chief among the principles of International Law relevant to Communication 266/2003 are those enshrined in Articles 102 and 103 of the UN Charter, and in Article 4(b) of the African Union Constitutive Act.

UN Charter:
Article 102 (1). Every Treaty and every international  agreement entered into by any member of the United Nations after the present Charter comes into force shall as soon as possible be registered with the secretariat [of the UN] and published by it. 

(2) No party to any such treaty or international agreement which has not been registered in accordance with the provisions of paragraph 1 of this Article may invoke that treaty or agreement before any organ of the United Nations.”

Article 103. In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail.”

AU Constitutive Act: 

“Article 4(b). Respect of borders existing on achievement of independence”. 
Together, these principles provide a formidable guarantee against fictitious claims of rights by States, especially with regard to territory. Every single territorial claim of a Member State of the UN or AU must be tested only on the basis of these articles, and to succeed, the State claimant must comply with them. If the Respondent State alleges it has jurisdiction over the Southern Cameroons or that it is in Union with the Southern Cameroons, there is no other way to prove its point than to produce legal instruments which comply with Article 102 of the UN Charter and Article 4(b) of the African Union Constitutive Act. Nowhere has the Respondent State ever produced such instruments! These are the legal instruments the Commission was called upon to verify if they exist or not, and not a delving into past events.

Furthermore, the Commission ruled that it has competence to adjudicate on violations which can be established to have continued after 18 December 1989 or whose effects have continued after that date. (Paragraphs 98, 99 and 158) It took note of Complainants’ submission that Respondent State “continues to exercise a colonial sovereignty over the Southern Cameroons to this day”. (Paragraph 153) 

The submission of Complainants on this point reads:

 “153. For the people of the Southern Cameroons, the francophonity imposed on them and the ubiquity in their territory of the gendarme, sous-préfet, préfet, gouverneur, commandant de légion, brigade de gendarmerie, camp militaire and commissariat de police are living symbols of alien domination and daily reminders of their shameful status as a subjugated people, all the more shameful because the colonizing State is a third rate third world country. 

168. Evidence of that domination of the people of the Southern Cameroons includes the armed occupation of the territory for over forty years already; the total control of its economy and resources; the imposition of a foreign administration; the imposition of  foreign administrators; the imposition  of an alien law and legal system; the imposition of an alien language in the schools and public administration; the abolition of the Southern Cameroons parliament and government; the confiscation of all means of expression from the people; and the  imposition of direct rule by the colonizing State.”

This evidence of colonial occupation was never challenged by Respondent State. And yet, strangely, the Commission never addressed its mind to this unimpeachable evidence.

4. Commission’s attempt to sink the Southern Cameroons into Respondent State has no legal basis
The footnote to the very first sentence of the Commission’s ruling, even before the Commission has considered the evidence of the parties, proclaims as follows:

“The use of the term “Southern Cameroon” in this Communication is not intended to confer any 
legal status or recognition.  The words “Southern Cameroon” describe the territory of the Respondent State where violations are alleged to have occurred.  Unless otherwise expressly stated, the terms, “Southern Cameroonians,”  “Anglophones,” or “Francophones” describe the people said to occupy the two parts of the Republic of Cameroon, which were prior to 1st January 1961 either English or French administered UN Trust territories respectively.”

This is sophistry pure and simple, and a piece of mysticism, all the more amazing as the Commission does not say when and how, in its considered view, the Southern Cameroons became a part, de jure, of La Republique du Cameroun, the former French Trust Territory that achieved independence from France on 1 January 1960. 

By what alchemy or magic does the territory of the Respondent State consist of “two parts … which were prior to 1st January 1961 … UN Trust territories?” 

Complainants are deeply troubled by this very enthusiastic and gratuitous statement of the Commission. The statement amounts to an à priori reasoning.  It is patent that Respondent State provided no evidence of its claimed entitlement to the territory and people of the Southern Cameroons. In fact, Respondent State failed, as the Commission itself observed, to respond to the issue of annexation and colonialism cogently argued by Complainants. Intriguingly the Commission drew no legal consequences, as it should have, of the failure by Respondent State to do so. 

Even more puzzling, the Commission did not even bother, throughout the over 4560 days that this communication was before it, to undertake fact-finding as warranted by the nature and circumstances of the case. Such fact-finding would have revealed to the Commission that there is not one shred of paper signed anywhere under the sun which gives jurisdiction over the Southern Cameroons to the Respondent State. 

The Southern Cameroons is a historical, geographical and legal reality and not an invention of Complainants. Its frontiers are well defined by international treaties: the Anglo-German Treaty of 1913, the Anglo-French (Milne-Simon) Declaration of 1919, and the Anglo-French Treaty of 9 January 1931. 

At the hearing on the merits, Complainants tendered a large cartographic map of the Southern Cameroons showing the Territory’s International boundaries. This critical piece of evidence was not challenged by the Respondent State. Most unfortunately, the Commission chose to suppress it and proceeded on the unfounded assumption that the territory of the people of the Southern Cameroons forms part of the territory of La Republique du Cameroun. 

The Southern Cameroons is not some non-descript territory or the figment of some fertile imagination. The Southern Cameroons exists historically and in fact and law, notwithstanding the fact that its statehood has temporarily been suppressed by Respondent State, the colonizing country. Moreover, references to the Southern Cameroons are available in UN records, British Government records, historical documents and encyclopedia.

The Southern Cameroons, a UN Trust Territory, was a self-governing territory with its own Constitution, Parliament, House of Chiefs, Judiciary, Civil Service and Prime Minister from 1954 to 1961. It had a government called by the sovereign name of “the Government of the Southern Cameroons”. It conducted general elections in 1959 and government changed hands without any rancor. Its Prime Minister negotiated with the President of La Republique du Cameroun during the abortive discussions on a proposed political association of the two countries. Border crossings between the Southern Cameroons and La Republique du Cameroun required the presentation of passports. These are hard facts that can, with only a little effort, be easily ascertained from records available to the general public and the Commission. Paragraphs 6-15 of Complainants’ Submission describe in detail the territory referred to as the Southern Cameroons. Even the Respondent State concedes that it politically associated with the Southern Cameroons in a constitutive federation. Does a state politically associated with a part of its territory in a constitutive federation?
On what principles of law, justice or equity does the Commission base its implied controversial view that Respondent State, a former UN Trust Territory like the British Southern Cameroons, has the right to accede to statehood but that the Southern Cameroons has no such right and must instead become an internal colony of Respondent State? 

The Commission, in total disregard of the facts put before it, misconstrued communication 266/2003 as concerned with human rights violations within one country. An attentive reading of the Communication shows that it is concerned with human rights violations by one country against the people of another territory. In other words, it is concerned with human rights violations committed by Respondent State against the people of the Southern Cameroons and in the territory of the Southern Cameroons. 

The human rights violations by Respondent State consists of (i) the annexation and colonial occupation of the Southern Cameroons by Respondent State, thereby denying the people of the territory the exercise of their inalienable right to self-determination, and (ii) various individual human rights violations committed and continue to be committed for nearly half a century in the territory of the Southern Cameroons.

Complainants submitted in paragraph 198 of their Submission as follows: 

“The Southern Cameroons is legally not a part of Republique du Cameroun. That country did not attain independence with the Southern Cameroons comprised within its territories. Nor did the two countries become conjoint and then achieve independence as a single State. The international tutelage agreements did not require the two countries to be joined. And Republique du Cameroun was not granted independence on condition that it colonized the Southern Cameroons.” 

This factual submission could not be and was not challenged by Respondent State.

5. Commission betrayed bias by making gratuitous allegations against Complainants
In a number of paragraphs of its ruling (192, 193, 202) the Commission in effect held brief for Respondent State by making against the SCNC and SCAPO gratuitous allegations  of secession and of threat to the territorial integrity of Respondent State. These are very serious accusations by the Commission. The Commission does not substantiate its allegations. Nor does it articulate the seemingly peculiar understanding it has of “secession” and “territorial integrity” in this context.  

Throughout their just struggle for freedom the people of the Southern Cameroons have been particularly careful not to make any claims or do anything which might in any way diminishes even by one inch the rightful territory of Respondent State. All they have asserted is the territorial integrity of their Homeland, the Southern Cameroons. They have done so by producing the international treaties defining the Southern Cameroons and clearly describing its international boundaries. They have done so by showing that the Southern Cameroons is not, and has never been (and will never be) a legal part of Republic of Cameroun. They have done so by showing that under Article 4(b) of the African Union Constitutive Act, Republic of Cameroun did not achieve independence with the Southern Cameroons as a part of its territory and that there have been no new arrangements on the boundaries between the two territories. They have done so by showing that the continuing assumption, by Republic of Cameroun, of colonial jurisdiction over the Southern Cameroons is illegal and an imposed alien rule with no instrument of international law to support it.

6. Commission erred in law in ruling that massive human rights violations is a condition precedent for the invocation of self-determination under Article 20  

Article 20 represents an emphatic rejection of colonialism in all its forms (whether by an African state or some other state from across the seas) and manifestation (whether by annexation, domination or whatever new form of imperialism). It does not link the right of self-determination to massive human rights violations.  The wisdom of Article 20 is that colonialism cannot, in any circumstance, be justified. This is why that Article declares the right to external self-determination as unquestionable and inalienable. 
Respondent State is obstructing, denying and resisting the exercise of that unquestionable and inalienable right by the people of the Southern Cameroons.  The onus therefore lies on it to prove that it is entitled under international law to assert territorial jurisdiction over the territory of the Southern Cameroons. Hence, it is not necessary, under Article 20, for Complainants to show massive violations of human rights in order to vindicate the right to external self-determination. 

Evidence of colonialism, of alien rule (and this necessarily means alien domination) suffices. The imposition of alien rule is by itself the violation of Article 20. There need be no massive violation of individual human rights, although in the present case there is compelling evidence of a consistent pattern of various violations stretching over a period of half a century and therefore would properly qualify as massive violations. Contrary to what the Commission appears to suggest, massive human rights violation does not mean violation of the Nazi or Rwanda proportion. 

Under Article 20, the right to reject colonial rule is unquestionable and inalienable. Not even the Commission should put itself in a position, as it most unfortunately did in this case, to question and seek to suppress that right which the Charter fittingly characterizes as unquestionable. It is wholly unseemly for the Commission to transform itself into an advocate for Respondent State.

In contemporary international law, territorial and sovereignty claims must be based on valid legal instruments. Respondent State cannot therefore claim any sovereign rights over the Southern Cameroons on the basis of an alleged “process of de-colonization that took place … under the auspices of the United Nations” without showing any legal instruments which resulted from the alleged decolonization, and on the basis of which it can presume to exercise rights over the Southern Cameroons. 

7. Commission erred in law in holding that Katanga applies to the case of the Southern Cameroons 

The Commission erred in law when it invoked the Katanga jurisprudence as a universal principle of the Charter applicable in all cases where there is a demand for self-determination. (Paragraph 196). The Commission’s reading of Katanga is deeply flawed. The Katanga principle applies only where the people seeking external self-determination are shown to be part of the State from which they seek self-determination. Even in such a situation and contrary to the Commission’s flawed understanding of that case, the right to external self-determination is feasible under the Charter. Katanga in fact affirms this and merely states two conditions (massive human rights violation committed against the aggrieved people and their non-participation in the governance of the state in question) which the people in such a situation need to satisfy in order to succeed in their claim, under Article 20 of the Charter, to the right to external self-determination.

Katanga is distinguishable. It is factually not on all fours with the Southern Cameroons case. The Commission thus erred in law when it applied Katanga to the case of the Southern Cameroons. Had there been a showing and a determination that the Southern Cameroons territory is, legally, part of the territory of Respondent State then there would have been ground for holding that the two cases are the same and that therefore the Katanga jurisprudence governs the matter. But that is not the case. 

8. Commission erred in law in ruling that the 1993-1994 events in the Southern Cameroons extinguished the right of the people of the Southern Cameroons to self-determination 

Contrary to the understanding of the Commission, the unquestionable and inalienable right of the people of the Southern Cameroons to external self-determination under Article 20 of the Charter is not tied to the events of 1993-1994. Those events were/are incapable of conferring sovereignty over the Southern Cameroons to Respondent State. They were/are incapable of depriving the people of the Southern Cameroons of their continuing right of self-determination under the Charter. They could not/cannot prejudice the subsequent invocation of the rights of the people of the Southern Cameroons under the Charter. Inalienable rights are not rights that can be lost by their non-invocation at some point in time. The strategic moment to invoke those rights is always left to the aggrieved people. 

Nothing said or done by the people of the Southern Cameroons in the context of the 1993-1994 events could diminish their rights under the Charter, or grant Respondent State rights which it does not have under international law. The right to external self-determination of the people of the Southern Cameroons is premised on the context of colonial occupation, not on events occurring within that context.

9. The ruling of the Commission contains many inconsistencies 
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The ruling of the Commission is distressfully replete with inconsistencies. A few examples of such inconsistencies will suffice.

Respondent State advanced the much flogged secession argument (paragraph 70) and invited the Commission to decline admissibility on the basis of that argument. The Commission rejected this argument (paragraph 74), holding that the communication is compatible with the Charter and the AU Constitutive Act, meaning that the communication does not amount to advocacy of secession. The Commission also rejected (paragraph 88) Respondent State’s challenge to admissibility based on the Northern Cameroons case and UN Resolution 1608(XV) of April 1961. The Commission further rejected (paragraphs 96-99) the argument of Respondent State that the Commission has no jurisdiction ratione temporis to entertain the communication. Further still, the Commission rejected (paragraphs 171-181) Respondent State’s perverse reasoning that the native inhabitants of the Southern Cameroons do not constitute a people and do not have territory of theirs. (Paragraphs 91-92, 168-170). In fact the Commission emphatically declared that “the people of the Southern Cameroons qualify to be referred to as a people.” (Paragraph 181) Being a people they necessarily have a territory and the right to self-determination.

Curiously, after rejecting the secession argument, the lack of jurisdiction ratione temporis argument, and the ‘no territory’ argument, the Commission strangely turned round and upheld the self-same arguments. It peremptorily proclaimed that Complainants are engaged in a secessionist enterprise threatening what it said is the territorial integrity of Respondent State. It declared itself,  erroneously, unable to consider certain relevant facts on the ground of lack of jurisdiction ratione temporis. And then it proclaimed the territory of the Southern Cameroons to be part of the territory of Respondent State.      

The Commission ruled that it has competence to adjudicate on violations which can be established to have continued after 18 December 1989 or whose effects have continued after that date (paragraphs 98, 99 and 158), but, incongruously, took the opposite position that it would not look at the evidence which proves those violations (paragraph 157). 

The Commission was not invited to pronounce itself on any past events. It was invited to rule on the ongoing situation of annexation and colonial occupation of the Southern Cameroons by Respondent State. Colonialism is a grave human rights violation. The colonial occupation of the Southern Cameroons occurred before 1989 and is still continuing to this day. How then could the Commission have declined to pronounce itself on this matter?

While strictly adhering to the African Commission call for dialogue, Southern Cameroonians are taking full advantage of suggestions made by the African Commission. “Importantly,” Dr Mondoa says, “the Commission states that "if Complainants can establish that any violation committed before 18 December 1989, continued thereafter, and then the commission shall have competence to examine it". (See paragraph 156). This still gives us wiggle room, ya know? Because the Human Rights Commission declared itself incompetent in first instance, we can now try to use this to move this particular issue to the competent authority that can hear it. Hopefully, the UN/Security Council will open its doors to us this time based on this. Or may be we can seek advisory opinion from the Commission seeking to know what authority is competent to hear the matter. I doubt that they will tell us since we are not a member State Party. Moreover, if after a few years, the violations which have been alleged, such as an independent judiciary, etc, remain unchanged (and we know they will remain unchanged), we can get another shot at filing another complaint with the Human Rights Commission. We will need a better way to document massive human rights abuses too.”
“For your information,” says Barrister Bobga harmony, another SCNC/SCAPO counsellor, “We still have Communication 337/07 where some of your concerns and suggestions like sharpening and updating of issues have been made. This second Communication is pending before the commission.”

The Road to a Ruling: The Procedure:
The road to the Banjul Ruling was long and winding. It took six (06) full years. 

1) By letter ACHPR/COMM 262/2002 of the 30th October 2002, the Secretariat of the African Commission acknowledged receipt of the Communication (the SCAPO and SCNC Complaint) to the MIDH specifying that this Communication would be recorded in the Agenda of the Commission which would consider it for seizure at its 33rd Ordinary Session scheduled for the 5th to 19th May in Niamey, Niger.

2) During its 33rd Ordinary Session which took place from 15th to 29th May 2003 in Niamey, Niger, the Commission examined this Communication and decided to be seized of it.

3) By Note Verbale ACHPR/COMM/262/2002 of the 11th June 2002, the Secretariat of the Commission wrote to the Respondent State informing it of the decision and requesting it to convey its arguments on the admissibility of the case to the Commission within three months. A copy of the complaint had been attached to this memo. It is important to recall that the copy of this complaint had been handed to the delegate of the Respondent State during the 33rd Ordinary Session of the Commission which had taken place in May 2003 in Niamey, Niger.

4) By letter ACHPR/COMM/262/2002 of even date, the Secretariat of the Commission informed the Complainant of the Commission’s decision and requesting it to convey to the latter its arguments on the admissibility of the case within three months.

5) During its 34th Ordinary Session which was held from 6th to 19th November 2003 in Banjul, The Gambia, the delegation from the Respondent State presented Côte d’Ivoire’s reaction to the Communication. The delegation further delivered to the African Commission a written memo in which figured the said observations and arguments pertaining to the admissibility of the Communication.

6) At its 35th Ordinary Session which was held from 21st May to 4th June in Banjul, The Gambia, the African Commission considered the Communication and deferred its decision on the admissibility of the Complaint to its 36th Ordinary Session.

7) By letters dated 21st June 2004 the Secretariat of the African Commission communicated this decision to all the Parties to the Communication and requesting them to convey to the Commission, for all intents and purposes, any extra arguments they may have on admissibility.

8) On the 27th September 2004, the Secretariat of the African Commission received a letter from the Complainant in which it outlined its reaction to the arguments put forward by the Respondent State with regard to the admissibility of the Complaint.

9) On the 11th October 2004, the Secretariat conveyed this memo to the Respondent State.  
10) At its 36th Ordinary Session which took place from 23rd November to 7th December 2004 in Dakar, Senegal, the African Commission examined the Complaint and declared it admissible.

11) By Note Verbale of the 20th December 2004, the Secretariat conveyed this decision to the Respondent State and invited it to submit its arguments on the merits within three months, to enable it examine the Complaint at this stage during the 37th Ordinary Session.

12) On this same date a letter had been sent to the Complainant informing it of the African Commission’s decision and requesting its arguments on the merits of the Complaint.

13) During its 37th Ordinary Session which took place from the 27th April to 11th May 2005 in Banjul, The Gambia, the African Commission examined the Complaint and, granting the request of the Respondent State, decided to defer its ruling on the merits of the Communication to its 38th Ordinary Session.

14) This decision had been conveyed to the Parties to the Complaint on the 30th June 2005. On this occasion, the Secretariat had notably reminded the Respondent State that its arguments on the merits of the case were still pending.

15) 20. On the 12th September 2005, in the absence of any reaction from the Respondent State, a reminder letter had been sent to it.

16) On the 7th November 2005, the Respondent State conveyed its arguments on the merits of the Communication to the Secretariat.

17) 22. On the 10th November 2005, the Secretariat acknowledged receipt and conveyed the said arguments to the Complainant for its reaction.

18) 23. During the 38th Ordinary Session which was held from 21st November to 5th December 2005 in Banjul, The Gambia, the African Commission examined the Complaint and, in the absence of any reaction from the Complainant with regard to the supplementary arguments submitted by the Respondent State on the merits of the Complaint, decided to defer the case to its 39th Session.

19) On the 10th January 2006, the Secretariat informed the Parties of this decision.

20) On the 23rd March 2006, the Secretariat sent a reminder to the Complainant for its reaction to the memo from the Respondent State on the merits of the case. A copy of the document had been attached to the reminder letter, for all intents and purposes.

21) During its 39th Ordinary Session held in Banjul from 11th to 25th May 2006, the Commission decided to defer its decision on the merits to its 40th Ordinary Session and so informed the Parties by letter ACHPR/LPROT/COMM 262/2002/RK dated 30th June 2006.

22) On the 28th September 2006, the Secretariat of the African Commission wrote a letter ACHPR/LPROT/COMM 262/2002/VC to the Complainant reminding it that its reaction to the arguments of the Respondent State was still pending.

23) The Complainant has not reacted to the arguments submitted by the Respondent State on the merits of the Complaint. Another reminder had again been sent to it in September 2006 and this also has remained without response. The African Commission gave a last chance to the Complainant to react to the arguments submitted by the Respondent State and deferred its consideration of the merits of the Complaint to the 41st Ordinary Session.

24) The Complainant, by letter dated 17th November 2006 and sent to the Secretariat of the Commission on the 20th November 2006, indicated that it did not have any new arguments to submit following the Memorandum on the merits presented by the Ivorian Government.

25) During its 41st Ordinary Session held in Accra, in May 2007, the African Commission registered the request submitted by one of the Parties, notably the Ivorian State, which consisted in requesting the ACHPR to defer its decision on the merits on the grounds that the current reconciliation process in Côte d’Ivoire would take care of the subject of the dispute which opposed the MIDH (IHRM) and the Ivorian State in the context of an amicable settlement.

26) The African Commission, at its 41st Ordinary Session held in Accra, Ghana in May 2007, had decided to grant the request submitted by the Respondent State and had deferred its decision on the merits to the 42nd Ordinary Session scheduled to take place in Brazzaville, Congo, from 14th to 28th November 2007.

27) 32. Since its decision on deferment taken at its 41st Ordinary Session in Accra, Ghana, up to the 42nd Session held in Brazzaville, Congo, the African Commission has not received any other comment or request from the two Parties, namely neither from the Complainant Party, the MIDH (IHRM), nor the Ivorian State

28) However, during the 42nd Ordinary Session, in Brazzaville, Congo, the African Commission had received a new letter from the Ivorian State which request the ACHPR to defer again its decision on the merits on the grounds that the current reconciliation process in Ivory Coast.
29) In this same letter received by the ACHPR during its 42nd Ordinary Session, the Ivorian State provides some annexes showing how the negotiations between the State and one association, specially the Association of the Malians in Ivory Coast, are going in process and also promises to send in the next future others evidences of the process of the negotiations in Ivory Coast, specially between Open Society Justice and the MIDH.

